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Dear Sirs,

Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with provisions of the Convention in connection with access to information held by privatised water companies 

(Ref: ACCC/C/2010/55)
We thank you for your letter dated 20 January 2012 and note that you require us to update you on the progress of Fish Legal and Emily Shirley v ICO and United Utilities, Yorkshire Water and Southern Water.

The case was indeed heard on 10 January 2012. Judge Jacobs will now be referring a number of questions to the Court of Justice of the European Union. The questions drafted by Judge Jacobs are as follows:
“Article 2.2(b) of Directive 2003/4/EC

1. In considering whether a natural or legal person is one ‘performing public administrative functions under national law’, is the applicable law and analysis purely a national one?
2.
If it is not, what EU law criteria may or may not be used to determine whether:

(i)
the function in question is in substance a ‘public administrative’ one; 

(ii)
national law has in substance vested such function in that person?
Article 2.2(c) of Directive 2003/4/EC
3.
What is meant by a person being ‘under the control of’ a body or person falling within Article 2.2(a) or (b)? In particular, what is the nature, form and degree of control required and what criteria may or may not be used to identify such control?

4.
Is an ‘emanation of the State’ (under paragraph 20 of the judgment in Foster v British Gas plc (Case C-188/89)) necessarily a person caught by Article 2.2(c)?
Article 2.2(b) and (c)

5.
Where a person falls within either provision in respect of some of its functions, responsibilities or services, are its obligations to provide environmental information confined to the information relevant to those functions, responsibilities or services or do they extend to all environmental information held for any purpose?”

The parties are yet to finalise accompanying documents including case summaries and a short description of the legal structure of the water industry in England and Wales. We therefore expect that the questions will be submitted in the next two months, though there may be a pause of up to 2 years whilst we await the Court of Justice’s response and the UT’s subsequent decision – subject to possible appeal by the parties. In the meantime, the decision in Smartsource will still apply and water companies will continue not to be subject to environmental information requests whilst the matter waits to be decided. We would therefore welcome the Committee’’s input and guidance in the intervening period. 

Yours faithfully,

Justin Neal
Head Solicitor
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